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Porter L. Paylor, Plaintiff in Error, 

vs. 

United States. 


BRIEF IN BEHALF OF PLAINTIFF IN ERROR. 


Statement of Case. 

I his is a writ of error to the Police Court of the Dis¬ 
trict of Columbia. 

An information was filed against the plaintiff in error, 
consisting of six counts, charging the plaintiff with a viola¬ 
tion of Section 869, amended by the Act of May 16, 1910 
(Sec. 3, 35th Stat., 164), D. C. Code, page 226. This sec¬ 
tion, as amended, reads as follows: 

“It shall be unlawful for any person or association 
of persons to bet, gamble, or make books or pools on 
the result of any trotting or running race of horses, 
or boat race, or race of any kind, or on any election or 
any contest of any kind, or game of baseball. Any 
person or association of persons violating the provi¬ 
sions of this section shall be fined not exceeding five 
hundred dollars or be imprisoned not more than ninety 
days, or both.” 
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The first count of the information charges that one Porter 
L. Paylor, on the 12th day of March, in the year one thou¬ 
sand nine hundred and thirteen, with force and arms, at the 
District aforesaid and within the jurisdiction of this court, 
did then and there bet, gamble, the sum of one dollar 
($1.00) in the national currency of the United States, 
with one Donald C. Morgan, on the result of a certain run¬ 
ning race of horses. 

The second count charges the same offense on the first 
day of August, in the year one thousand nine hundred and 
thirteen, with one Arthur W. Fowler. 

The third count charges the same offense on the eighth 
day of January, in the year one thousand nine hundred and 
thirteen, with Isaac Bassett. 

The fourth count charges the same offense on the 28th 
day of March, 1913, with Arthur W. Fowler. 

The fifth count charges the same offense on the 19th day 
of January, 1913, with one Frederick H. Litchfield. 

It is not necessary to consider the sixth count, because 
plaintiff in error was convicted on counts one to five, both 
inclusive, and not on sixth count. 

The sentence of the court on all the counts was fifty days 
in jail and a fine of seven hundred and fifty dollars. 
At the trial the only witnesses produced were witnesses 
named in these several counts on the information. Donald 
C. Morgan testified that he was employed at the Washington 
Navy Yard, was acquainted with the defendant, that he 
made a bet with the defendant but could not swear exactly 
when it was, but that it was in the last part of 1912; could 
not tell what horse it was on, but it was on a horse race; 
does not remember the amount, although it was not more 
than one dollar; that no memorandum of anything was 
taken, but that he gave Paylor a slip of paper marked 
“Pardner, win, $1.00”; that he could not tell how many 
bets he made with the defendant, may be one or two. 

When asked if it was in the latter part of December, 
1912, or the first part of 1913, witness replied, “I don’t 
think it was a bit sooner to this date.” When asked ap- 
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proximately about the time, he said he would not like to 
swear to it, but that is as near as he could remember. Was 
able to say that it was within three years. 

Arthur W. Fowler, another person mentioned in the in¬ 
formation with whom a bet had been made, testified that he 
was employed in the Xavy Yard; was acquainted with the 
defendant; that he made a bet with him on a parlay of fifty 
cents; that the bet was within three years; that on other 
occasions he chipped in with some other people and made 
a bet with the defendant; that he had taken bets of other 
persons to Paylor. 

Fred H. Litchfield, another person charged in the infor¬ 
mation with whom bets were made, testified that he was 
employed at the Navy Yard; had not lately made any bets 
with the defendant, but would say that in 1912 he made 
one; could not recall what the date was and does not recall 
that he ever made a bet but once; that on some occasions 
he handed him some slips of paper of other people, but he 
did not know whether they went to Paylor or not; that the 
only bet that he made was the one that he had spoken of; 
that Paylor might have given him a quarter or thirty cents 
for putting bets where they could be carried, but he could 
not state that they were carried to Paylor; never handed 
him but one bet; that he had no understanding with Paylor 
to bring bets to him. Thereupon witness was asked the 
following question by Mr. Given, Assistant District At¬ 
torney : 


“By Mr. Given : Do you remember telling me in con¬ 
versation with me in the last two or three days that 
Mr. Paylor had given you a commission equivalent to 
5 j>er cent for bets you have taken ? 

Mr. Ambrose; I object on two grounds: one, 
that the question is leading and suggestive to the 
witness, and the other, that it is in the nature of 
a cross-examination of his own witness and that 
there is nothing in this witness’ testimony to 
justify a cross-examination of him. He has an¬ 
swered all of the questions the District Attorney 









4 

has put to him, fairly, and to the best of his recol¬ 
lection and there is no ground or room for cross- 
examination of him. 

The Court: He can answer that question. 

Mr. Ambrose: And for the further ground that 
this was not in the presence of the defendant. I 
should like to have an exception. 

The Witness: You had some papers the other day 
and I told you that I had never seen them before in 
my life. 

The Court: Mr. Given asked you did you not make 
a statement to him that this defendant, that man over 
there, gave you what was equivalent to a five per cent 
commission for getting bets for him. 

Mr. Ambrose: Same objection and exception. 

The Witness: The very same thing, just like I an¬ 
swered a while ago. I never received any stipulated 
price.” 

Thereupon Isaac Bassett, another person mentioned in 
the information with whom plaintiff in error is said to have 
made a bet, testified that he remembered on one occasion 
making a bet on a horse race with the defendant but does 
not remember the amount; that it was sometime in Jan¬ 
uary, a year ago; that he bet several times but does not 
remember what races were running or what he bet on; just 
asked the defendant if he could bet and he said yes; placed 
his bets directly with the defendant. 

Thereupon, the Government closed and the defendant 
took the stand in his own behalf and testified that he had 
not made any bets with Mr. Morgan or Mr. Fowler at any 
time within three years, or at any time prior to November 
3, 1913; that he made no bets with Isaac Bassett within 
three years, or with any man within three years from No¬ 
vember 3, 1913; further testified that he had made no bets 
with Litchfield within three years prior to November 3, 
1913, and paid no commission to Litchfield; that he made 
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no hand books; that he would occasionally bet himself in 
small amounts; that he made no bet with the witness Fowler 
within three years prior to November 3, 1913; that he re¬ 
ceived no money from any of the witnesses within three 
years prior to November 3, 1913; that he never had been 
in difficulty before in his life; that he started to work in 
1901 as a third class machinist and was now a first class 
machinist. On cross-examination, he stated he made no 
bets within three years from November on horse races with 
the people in the Navy Yard; that he remembers one Mr. 
Walker in the Navy Yard; that he never made any bets 
with him in the last three years; that he remembers nothing 
about giving Mr. Litchfield twenty-five or thirty cents. 

In rebuttal, John Walker was called and he testified that 
he knew the defendant; he made bets with him at the Navy 
Yard on a race of horses; to the best of his knowledge 
within two years; that he has made more than one bet; 
could not say exactly how many; doesn’t remember the 
horse race and could not state the time positively, but was 
about two years ago to the best of his recollection; may 
have been more or may have been less; may have been a 
little bit more; he does not remember the horses that run. 
Thereupon the Government rested. 

This is the substance of all the evidence in the case. 

Thereupon, after argument, the defendant requested the 
court to instruct the jury first that those who bet with the 
defendant were accomplices, and second, “That your Honor 
advise the jury that they should not find the defendant 
guilty on the uncorroborated testimony of an accomplice.” 

Thereupon the following occurred: 

“The Court: Have you anything to say? 

Mr. Given: I understand your Honor had ruled you 
would not allow that. 

The Court: No; I did not say that. They asked me 
to tell the jury to bring in a verdict of not guilty for 
that reason and I denied that. 

Mr. Given: Of course, your Honor modified all that, 
that the motion could be taken— 
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The Court: That motion was to instruct the jury not 
to return a verdict of guilty because these men were 
accomplices. 

Mr. Given: Possibly with the modification that there 
are— 

The Court: You know very well that I am not going 
to tell the jury any such thing.” 

In charging the jury, the court said: 

“The defendant’s counsel have asked me to tell you 
that because these different witnesses bet with this de¬ 
fendant, that for that reason they are very much in¬ 
terested in the outcome of this case and that they had 
bet with this defendant and that this makes them in¬ 
terested. They claim it makes them interested as ac¬ 
complices and they ask me to charge you that you 
should use their testimony, therefore, with care, scru¬ 
tiny and caution. 

“Now, gentlemen, you are the judges of the testi¬ 
mony in the case, and you are the judges of the credi¬ 
bility of the different witnesses in the case. It is with¬ 
in your province to weigh the testimony of each of 
these witnesses. You can look into the motives of the 
witnesses, if you find any from the evidence; you can 
take the manner in which they testified and all the 
facts and circumstances connected with the case in de¬ 
termining the question of whether this defendant upon 
each of these different occasions in the five counts of 
the information or in any counts of the information 
bet upon the result of a running race of horses. If 
you have reasonable doubt, after you have examined 
all the evidence in the case, it will be your duty to give 
this defendant the benefit of the doubt, and to acquit 
him. If you have no such doubt, that is, a reasonable 
doubt, then you should find a verdict of guilty.” 

After charging the jury, counsel for the defendant again 
excepted to the refusal of the court to give the instructions 
as asked by them. 

Specification of Errors. 

1st. The court erred in not instructing the jury that the 
witnesses who testified to having made bets with him were 
accomplices. 

2d. The court erred in not instructing the jury that they 
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should not find the defendant guilty on the uncorroborated 
testimony of an accomplice. 

3d. The Court erred in not instructing the jury that the 
\\ it nesses against him who had made bets with him were 

accomplices, and that their testimony should be received with 
caution. 

4th. The court erred in permitting the witness Litchfield 
to be impeached by the Government by the questions put to 
him by the District Attorney on page seven of the record. 

5th. The court erred in permitting John Walker to be 
called in rebuttal, the said testimony not being in any sense 
rebuttal testimony, and not being relevant to any matters 
involved in the information. (No exception was taken to 
his testimony, but it is plain error unassigned.) 

Argument. 

The important questions involved in this case are con¬ 
tained in the first three specifications of error. The fourth 
specification of error is based upon an exception taken to 
certain questions put by the District Attorney to the witness 
Litchfield. It is submitted that this exception should have 
been sustained and the questions should not have been per¬ 
mitted to be asked. An examination of the testimony of 
Litchfield will show that these questions were asked because 
the Government failed to get from him some testimony that 
they thought he would give and they were not attempting 
to impeach any testimony that he had given. If they were 
merely impeaching questions, sought to contradict him and 
in that way attack his testimony, then the counts based on 
his testimony should not have been submitted to the jury, 
because the only testimony to support them was the testi¬ 
mony of Litchfield, and if these questions were asked to 
impeach him, then he must have testified in such a way as 
not to prove the Government’s case. 

It is submitted that it does not need authority to show 
that you can not impeach a witness where that witness has 
testified to no material fact. It is only where he has testi¬ 
fied contrary to what the Government expects that they have 
a right to impeach, and as Litchfield did not do this, the 
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Government had no right to put these questions. It is 
apparent from the record that they were put solely to drag 
into it certain facts that could be brought before the jury 
for the purpose of convicting the defendant on the count 
containing the name of Litchfield. 

The fifth assignment of error is based upon the action 
of the court in permitting John Walker to be called, ap¬ 
parently in rebuttal, and testify; no exception was taken to 
this testimony, but it is so apparent from the face of the 
record that it was brought into the case solely for the pur¬ 
pose of convicting the plaintiff in error, that it was not 
admissible either in rebuttal or otherwise, that the court 
should take notice of that fact and treat it as plain error 
unassigned. The bill of exceptions show the manner in 
which Walker’s testimony crept into the record and it is 
respectfully submitted that a conviction should not be per¬ 
mitted to stand with this testimony before the jury. This 
evidence was not admissible and was apparently offered to 
contradict what the Government themselves brought out on 
cross-examination, that is, that the defendant made no bets 
within three years from November on horse races with 
people in the Navy Yard, or that he never made any bets 
with Walker in the Navy Yard. This was collateral to any 
issue involved and the Government was bound by the an¬ 
swer, and Walker's testimony in the case could serve no 
purpose other than injury to plaintiff in error, and would 
not have been admissible in chief and was not admissible 
in rebuttal. 

We come now, however, to consider the important ques¬ 
tions involved, and instead of considering the several as¬ 
signments of error separately, we will consider the two 
prayers offered together, the first one “that those who bet 
with the defendant were accomplices,” and the second, 
“that the court adinsc the jury that they should not find the 
defendant guilty on the uncorroborated testimony of an 
accomplice.” If the court erred in either one of these in¬ 
structions, then the case should be reversed, because the 
jury were entitled to know whether the several witnesses 
were accomplices, even if the plaintiff in error was not en- 








titled to have the second prayer granted in the form in 
which he presented it. It will be noticed that there was 
no objection to the form of the prayers made by the Gov¬ 
ernment. 

It is respectfully submitted on the evidence that the plain¬ 
tiff in error was entitled to have the jury told that those 
who made bets with him were accomplices, and if the plain¬ 
tiff in error was entitled to have that told to the jury, then 
there must be a reversal of this case. The second prayer 
asks the court to advise the jury (or caution the jury might 
have been more proper) that they should not find the 
defendant guilty on the uncorroborated testimony of an 
accomplice. 

In considering the rulings of the court, the first question 
that we will consider is: “Were the several witnesses that 
testified against the plaintiff in error accomplices ?” Sec¬ 
ond : “If they were, should the court have advised or cau¬ 
tioned the jury that they should not find the defendant 
guilty on the uncorroborated testimony of an accomplice ?” 
And third: “Having failed to do either, is the action of 
the court reversible error?” 

First. Were the winesses who testified against the plain¬ 
tiff in error accomplices? 

This question has 'been settled by this court in the case of 
Yaeger vs. United States. This court lays down the test. 
See 16th App. D. C., 361. “As has been before said, lia¬ 
bility to indictment for the same offense is a reasonable test 
of the relations of the accused persons.” See also Thomp¬ 
son vs. U. S., 30 App. D. C., 352. In this case, each one 
of these witnesses could have been prosecuted for exactly 
the same offense for which the defendant was prosecuted, 
that is, making a bet. In Cyc., Volume 12, page 445, an 
accomplice within the meaning of this rule is defined as 
follows: “An accomplice within the rules of evidence here¬ 
after treated is one who is in some way concerned in the 
commission of a crime. The term includes all who are con¬ 
cerned in the crime, whether as principals in the first or 
second degree, or as accessories. The test by which to de¬ 
termine whether one is an accomplice is to be ascertained 




whether he could be indicted for the offense for which the 
accused is being tried.” This contention is answered by 
the Government in this way. First, that the offense charges 
a misdemeanor, and, therefore, there is no such a thing as 
accomplices in misdemeanors, all being principals—and to 
support this they cite some authorities. The very definition 
of an accomplice is given by the Cyc., and all authority is 
contrary to this contention of the Government. In fact, 
the testimony of a co-principal takes exactly the same foot¬ 
ing as the testimony of an accomplice. In considering the 
subject of accomplices in specific crimes, Cyc. recites a great 
number of offenses, none of which were felonies at common 
law and a great many are not under our statutes, such as 
for instance receiving stolen goods, fornication, gaming, 
selling lottery tickets and abortion. All of the cases re¬ 
ferred to by the Government to support their contention 
are cases that have arisen under statutes, which have either 
excluded misdemeanors altogether, or have been so con¬ 
strued by the courts that the word accomplice is held to 
mean a technical accomplice to a felony. Certain cases in 
Georgia are cited. These cases come under Section 3802 
of the Code, which section says that the testimony of one 
witness is sufficient to establish a fact, among which are 
cases of felony where the witness is an accomplice. These 
authorities again have no weight in a common law jurisdic¬ 
tion. The only common law case cited is that of Truss vs. 
State, in 81 Tenn., 311, where the court laid down the rule 
as follows: 

“It is next objected that the conviction was upon 
the uncorroborated testimony of an accomplice. The 
objection, in my opinion, is well taken. In the case of 
Graves & Poston against the State, MS., opinion, July, 
1871, Judge Nelson, after an elaborate and very able 
and exhaustive review of the English and American 
authorities on both sides of the question, says: ‘On the 
whole, we declare the rule of law, and not merely of 
practice in this State to be as stated by Mr. Joy, that 
the confirmation ought to be in such and so many parts 
of the accomplice’s narrative as may reasonably satisfy 
the jury that he is telling the truth, without restricting 






the confirmation to any particular points, and leaving 
the effect of such confirmation to the consideration of 
the jury. He proceeds: ‘The charge of the circuit 
judge is not in accordance with this rule; while he laid 
down the broad rule, without any qualification, that 
the jury may be warranted in convicting on the uncor¬ 
roborated evidence of an accomplice, his advice was 
that it should be in some measure confirmed by other 
satisfactory evidence. This is not a sufficient warning 
to the jury. “In some measure confirmed,” furnishes 
no rule for the government of the jury/ etc. 

This ruling has been followed in several instances, 
and is, I think, the settled one in Tennessee. For 
some reason the opinion has not been reported. 

The majority, however, is of opinion that the rule 
does obtain in misdemeanors. I am unable to take the 
distinction, we constantly hold, and have so written, 
that the doctrine of reasonable doubt applies in mis¬ 
demeanors. It seems to me the principle is the same 
in both cases.” 

Again, the Government contends that these witnesses 
are not accomplices, because they claim that in gaming cases 
each party is separately guilty of an offense and in no way 
an accomplice of the other. To support this contention they 
refer to certain authorities, among which is Com. vs. Bos- 
sie, 100 Ky., 151, and in this case the charge was that cer¬ 
tain defendants were engaged in playing a game of cards 
with one Curtis in which money and other property was 
bet, won and lost by each of them. At the trial one of the 
defendants was called to the stand and testified against the 
other, the witness not being on trial. The trial court held him 
an accomplice. The appellate court reversed this and held 
that the w itness was not an accomplice in the legal meaning 
of the term, each one engaged in the game being guilty of 
an individual offense. In Stone, et al., vs. State, 3d Texas 
App., 675, defendants were indicted for betting at a game 
of pin pool, not betting with each other. They were tried, 
found guilty, and each fined. It was contended that Bem- 
mar, a man that also was engaged in betting, was an accom¬ 
plice. The court said: 
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“When several persons have a game of faro, pool or 
monty, each is guilty of betting at a gaming table or 
bank exhibited for the purpose of gaming; not as prin¬ 
cipals and accomplices to each other, but as several, 
not joint, offenders. There is not that oneness of in¬ 
tent, and oneness of offense between them to make 
them principals. No one of them is aiding or assisting 
the other by acts or encouraging by words in the com¬ 
mission of offense. Each acts independently for him¬ 
self against the others, and without concert mediately 
or immediately with the other bettors. An indictment 
charging them as joint, and not separate, offenders 
would be bad. The parties to the game of pool may 
change, and yet not affect the defendants. Each 
one, as he takes part in the game and bets money 
on it, is guilty of a separate offense. * * * If the 

position contended for by defendants is true, when two 
defendants engage in a fight with and against each 
other a conviction can not be had on the uncorroborated 
testimony of one of them.” 

In Day vs. State, 27 Tex. App., 143, the court held that 
witness who bet in a game of dice at which the defendant 
had also bet, was not an accomplice. The court said that 
a witness to be incompetent to testify in behalf of defend¬ 
ant upon the ground that he was indicted for the same 
offense must appear to have been indicted for participating 
in the very same criminal act for which the defendant is 
being tried. It will not suffice to disqualify him that he 
is indicted for a similar offense. There being in the case 
no evidence that the witness betting was the same act as 
that of the defendant, the court held that the witness was 
not an accomplice. 

In direct conflict with these authorities is the case of 
Moses vs. State, 8 Ala., 117. In Alabama a statute was 
passed similar to the one you find in most of the States, 
excluding conviction upon the testimony of an accomplice. 
The court construed the statute as extending alike to mis¬ 
demeanors and felonies and for this reason the statute was 
amended. 

From these authorities cited by the government it would 
appear that the witnesses and plaintiff in error are accom- 






plices, because the witness testified to doing the very same 
act charged in the information, the betting being done with 
someone else. They each bet and the defendant bet, and 
their betting was the same act, therefore, the offense was 
similar and under the authorities cited by the government, 
if the offenses are similar, then the witnesses are accom¬ 
plices. Attention is also called to section 908 of the Code 
which says: 


“In prosecutions for any criminal offense all persons 
advising, inciting or conniving at the offense, or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this sec¬ 
tion being that as to all accessories before the fact, the 
law heretofore applicable in cases of misdemeanor only 
shall apply to all crimes, whatever the punishment may 
be.” 

Against the cases cited by the government we have a num¬ 
ber of authorities that hold that these witnesses are ac¬ 
complices with plaintiff in error. 

In Davidson vs. State, 33 Ala., 350, the court held that 
“the participant in a game of cards is an accomplice of his 
adversary within the meaning of the statute, which forbids 
the conviction on the uncorroborated testimony of the ac¬ 
complice.” 

In English vs. State, 35 Ala., 428, the court held a person 
who did not play himself, but who was in partnership with 
one of the players in his winning or losing, was an accom¬ 
plice. 

In State vs. Light, 17 Oregon, 358, the court held that a 
dealer of a game of stud-poker is an accomplice with those 
who bet money or value at such a game, both are necessary 
to the playing, and each performs a separate and necessary 
part in the violation of the statute. The fact that each is 
punishable for the part he performs can make no difference 
so long as the concurrent acts of both are necessary to the 
completion of the violation of the statute. 

In Wright vs. State, 23 Tex. Ap., 313, the court in con¬ 
struing the statute which provided that, in a prosecution for 
a crime, conviction might be had on the unsupported evi¬ 
dence of an accomplice held such statute constitutional. 
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Second, if the witnesses that testified against the plaintiff 
were accomplices, should the court have advised or cau¬ 
tioned the jury that they should not find the defendant 
guilty on the uncorroborated testimony of such accom¬ 
plices ? 

For this jurisdiction this question is settled by at least two 
cases, one the case of Reagan vs. the United States, 157 
U. S., 301; in that case the Supreme Court of the United 
States say: 

“The court should be impartial between the govern-^ 
ment and the defendant. On behalf of the defendant 
it is its duty to caution the jury not to convict upon 
the uncorroborated testimony of an accomplice. In¬ 
deed, according to some authorities, it should peremp¬ 
torily instruct that no verdict of guilty can be founded 
on such uncorroborated testimony, and this because 
the inducements to falsehood on the part of an accom¬ 
plice are so great. And if any other witness for the 
government is disclosed to have great feeling or large 
interest against the defendant, the court may, in the 
interest of justice, call the attention of the jury to the 
extent of that feeling or interest as affecting his credi¬ 
bility. In the same manner in behalf of the govern¬ 
ment, the court may charge the jury that the peculiar 
and deep interest which the defendant has in the re¬ 
sult of the trial is a matter affecting his credibility, and 
to be carefully considered by them.” 

Again in the case of U. S. vs. Neverson, 1st Mackey, 152, 
and followed in the case of U. S. vs. Bicksler, 1st Mackey, 
341, the Supreme Court of the District of Columbia laid 
down the rule not quite as stringent as the Supreme Court 
of the United States, but held the law to be that it was the 
duty of the court to caution the jury with regard to con¬ 
victing upon the uncorroborated testimony of an accom¬ 
plice, and to instruct the jury with regard to the necessity 
of corroboration. Thus, no matter what the law may be 
in other jurisdictions, the law for this court is as stated 
by these authorities. But there seems to be no dispute as 
to the duty of the trial court. The only dispute among the 
authorities seems to be whether or not a peremptory verdict 
should be ordered or the jury should merely be cautioned. 









In the case at bar the court was asked to advise the jury, 
and it is submitted that while the word caution might under 
the weight of authority have been more proper, still under 
the decision of the Supreme Court and many of the authori¬ 
ties, the word advise is correct. There was, however, no 
objection to the form of the prayer or the use of the word 
advise and of the insertion therein of the word caution, 
so that it may be considered as though the court was asked 
to advise or caution the jury as to the testimony of an ac¬ 
complice. That the court should have so cautioned or ad- 
\ ised the jury there can be no doubt. This question is 
somewhat involved in the third proposition, where we will 
quote more fully the authorities, but to support our conten¬ 
tion on this point, we refer to the following authorities, 
all of which are authorities from States where there is no 
statute : 

State vs. Light,, 1 7 Ore., 358. 

State vs. Stebbins, 29 Conn., 463. 

State vs. Woolard, 111 Mo., 248, 256. 

State vs. Jones, 64 Mo., 391. 

Hoyt vs. The People, 140 Ill., 588, 595. 

Greenleaf, Vol. I, Sec. 380. 

State vs. Perry, 41 W. Va., 651. 

Ray vs. State, 1 Greene (la.), 323. 

Third. We now come to consider if the error was com¬ 
mitted by the trial court, whether or not such error is re- 
viewable in this court. 

It is only necessary to refer to some of the cases in this 
court to show that this court has treated this question of in¬ 
struction in regard to the testimony of an accomplice as a 
rule of law and not as a rule of mere practice. In the case 
of ^ aeger vs. U. S., 16th App. D. C., page 359, the court 
considered the third assignment of error and the court said: 

“The third assignment of error is on the refusal of 
the court to instruct the jury at the request of the de¬ 
fendant that the testimony of the prosecutrix must be 
corroborated on all material points, because she must 
be considered an accomplice.” 
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And then this court fully considered the question and held 
that under the circumstances of that case the witness was 
not an accomplice. 

Again in the case of U. S. vs. Maxey, 30th App. 
D. C., 63, the whole question of the action of the court 
as to the testimony of an accomplice was reviewed, 
and this court considered the question upon its merits, and 
in no such case in this court has this question been treated 
as a mere rule of practice and nowhere has the matter been 
considered one of sound discretion in the trial court. 
See also Thompson vs. U. S., 30th App. D. C., 352. 
Indeed, in the face of the statement of the Supreme Court 
of the United States, it can be considered in no other light 
than as a rule of law in this jurisdiction. If it is the duty of 
the court to so instruct and the court fails in its duty, this 
court has a right to correct that failure and reverse the case. 
While in some of the States where there is a statute provid¬ 
ing that the testimony of an accomplice uncorroborated shall 
not convict, the court holds it the duty of the trial court to 
instruct peremptorily where the testimony is not corrobo¬ 
rated. In most of the States where there is no statute, the 
courts hold that the question of not properly cautioning the 
jury as to the testimony of an accomplice is matter of re¬ 
versible error. 

In Johnson vs. State, 92 Ga., 577 (statute), the court 
held that where the accomplice was not corroborated a new 
trial should be granted and the case should not be permitted 
to go to the jury. 

In Colorado, in the case of Wisdom, et al., vs. the People, 
11 Col., 170, where there is no statute, the court consider¬ 
ing an exception taken to the prayer in regard to the weight 
to be given to the testimony of an accomplice, held that there 
was no rule of law that required the peremptory instruction, 
but that the court had performed its whole duty when it 
instructed the jury that the evidence of the accomplice 
should be received with great caution. 

In the case of Wilson vs. State in 71 Miss., 880, the Ap¬ 
pellate Court upon exceptions to certain instructions in re¬ 
gard to the testimony of an accomplice, considered the mat¬ 
ter as within their jurisdiction and decided the refusal of 







17 



one charge and granting of the other sufficiently protected 
the rights of the defendant. 

In State vs. Donnelly, 130 Mo., 649 (no statute), the 
court there considered the instruction granted by the trial 
court as to the effect of the testimony of an accomplice, the 
distinction being that while it was not necessary for the 
accomplice’s testimony to be corroborated, still it should be 
received with great caution by the jury. The court on 
ruling on the instruction said: 


“There are a number of objections urged against 
this instruction but they seem to be without merit. It 
is in usual form and often met with the approval of 
this court/’ 

In the case of State vs. Meysenburg, 171 Mo., 1, it was 
held error by the Supreme Court of that State for the trial 
court to refuse to instruct the jury as to the effect of the 
testimony of an accomplice, the court saying: 

“In a prosecution for receiving a bribe, the party 
given the bribe having testified for the State, and hav¬ 
ing been treated as an accomplice by it, it was error for 
the court not to charge as to the caution with which the 
testimony should be regarded.” 

Again in the case of State vs. Walker, 98 Mo., 95, the 
Appellate Court considered the objection to the prayer in 
regard to the manner in which the jury were to consider the 
testimony of the accomplice. 

In the case of People vs. Bonney, 98 Cal., 278, the court 
held it prejudicial error to refuse to instruct that the testi¬ 
mony of the accomplice had to be distrusted, etc. This case 
was under the Code which provides that such instructions 
should be given to the jury on all proper occasions. 

In Long vs. State, 23 Nebr., 33, the Court in the syllabus 
(7) stated the law to be: 


“It is the duty of the trial court to submit to the 
jury by way of proper instructions such principles of 
law as may be applicable to the case on trial as it ap- 





pears from the evidence, and also such principles as 
should be applied to the witnesses who are interested 
in the result or whose testimony should be weighed 
with special care and caution as accomplices.” 

In Olive vs. State, 11 Nebr., 1, the Appellate Court con¬ 
sidered an exception taken to the charge as to the testimony 
of an accomplice and held that a charge sufficient which 
stated that while it is unsafe to convict upon the testimony 
of an accomplice alone, the jury were at liberty to do so. 

In State vs. Coates, 22 Wash., 601, the Appellate Court 
considered the effect of the charge of court as to the weight 
to be given to the testimony of an accomplice, and held it 
sufficient. 

In State vs. Dana, 59 Vt., 614, the Appellate Court of that 
state laid it down as a rule of law that the court must in¬ 
struct the jury as to the weight to be given to the testimony 
of an accomplice the court said: 

“It is always a question for the jury, who are to 
pass upon the credibility of the accomplice, as they must 
upon that of every other witness. His statements 
should be received with great caution, and the court, as 
the court did in this case, should always so advise: yet 
if the testimony of the accomplice obtains full credit 
with the jury, and they are fully convinced of its truth, 
they should give the same effect to his testimony as 
should be allowed to an unimpeached witness, who is in 
no way implicated in the offense. Such testimony, if 
believed by the jury, will warrant a conviction. In all 
cases where the prosecution depends upon the uncorrob¬ 
orated testimony of an accomplice, the court, as before 
stated, should advise great caution on the part of the 
jury in giving credit to it; but the jury are not to be 
advised or instructed as matter of law that the prisoner 
in such case must be acquitted. It is not the duty of the 
court to advise the jury as to their conclusions upon the 
evidence which has been given on trial for them to con¬ 
sider and weigh in finding whether the respondent is 
guilty or not guilty of the offence charged. The ac¬ 
complice is a competent witness, and his testimony 
must be received with such credit and weight as the jury 
find it entitled to. If the jury find his testimony 
to be true, the consequence is inevitable; it needs no 
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confirmation from another witness. When his testi¬ 
mony is believed by the jury it is unquestionably suf¬ 
ficient to establish the facts as to which he testifies, 
without any confirmation. It is not for the court to 
determine the credibility of the accomplice; and the 
court cannot, as matter of law, advise the jury that 
they must acquit the respondent by reason of lack of 
ci edibility of the accomplice when his testimony is not 
corroborated by other evidence. State vs. Potter & 
Wife. 42 Vt., 495; Lindsay vs. People, 63 N. Y., 143 • 
Roscoe Crim. Ev., 143; 1 Greenl. Ev., s. 380; Rex vs! 
Jones, 2 Camp., 132; Rex vs. Hastings, 7 Carr & P., 
152, Jordaine vs. Lasbrooke, 7 T. R., 609; Rex vs. Att- 
wood, 2 Leach, 52.” 

In the case of State vs. Stebbins, 29 Conn., 463 (no 
statute), the Supreme Court laid down the rule as follows i 

“That such testimony is to be regarded as of a sus¬ 
picious character, and ought to be especially scrutinized 
by the jury and made the subject of particular caution 
to the jury on the part of the court, and so important 
is it that the jury should be cautioned with regard to 
it, that it is regarded as clear omission of a duty on 
the part of the court if it neglects to do it.” 

See also the following cases: 

R. vs. Stubs, 33 Eng. L. & Equ., 552. 

R. vs. Boyes, 1 Best & Smith, 311, 320. 

State vs. Williamson, 42 Conn., 261. 

State vs. Vicknair, 52 La. An., 1921, 28 So., 273. 

State vs. Rachman, 68 N. J. L., 120. 

State vs. Green, 48 S. C., 136, 26 S. E., 234. 

State vs. Cocannon, 25 Wash., 327, 65 Pac., 534. 

Smith vs. State, 10 Wyo., 157, 67 Pac., 977. 

b rom these authorities it is respectfully submitted that the 
judgment of the Police Court should be reversed. 

Daniel W. Baker, 
Thomas C. Bradley, 
Attorneys for Plaintiff in Error, 





